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April 26, 1994

Mr. William Caton
Acting Secretary
Federal co..unicationa Commission
1919 M Street, NW, Room 222
Washington, D.C. 20554

Re: Reply Ca.aents of Mationa Hockey League
in PP Docket No. 93-21

Dear Mr. Caton:

On behalf of .y client, the National Hockey League, I am
filing with your office an original and nine copies of the Reply
Ca.aents of the Mational Hockey League in the Commission's Further
Notice of Inquiry in PP Docket No. 93-21.

Should you have any questions concerning the above, please
communicate directly with the undersigned.

Sincerely,

~f~
Philip R. Hochberg

PIUIf.cl\142AO.04\pp93-21.a26
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In the Metter of

tmptementation al8eotIon 2fJ of the
Cable Televillon Ccnu'ner Protection
and Competition Ad of 1982

Inqulry Into 8pot1a Programming
Migration

)
)
)

)
)

PP Docket No. 93..21

R...VCO.....T80P

The National Hookey Le.. ("NHlII or "League") eubmlts !hel' Repty
Comment8 to adcnII certain points made by oeMr participants In this pl'OCMdlng. The
record devefoped In~ to the Commllllotl'l two NotIC81 of Inquiry admits of only
one ooncIUIion, namefy, that thtf'8 II no Pft)bIem of -migration" of sports programming.
Rather, cabl' '.dllon .. provided a detttty tYatem for sporta, like NHL hockey,
that have been UMble 10 obtaln elCpOlUre ona broadout network, and hal responded
to the Increulng demand of fana for IpOf'tI programming of aU kinds. This was the
conclusion reached by the Comml18lon lut year. It remains correct and shoUld be
reatthmed In th' Final Report.

The IUbmlllAonl ","*ved by the Commilslon discuss a variety of Issues, but
plainly support the fottowing findings:

1. There hMbNn no migration Of NHL programming from broadca8t to
cable t_vIsIon. 1..-..cI, NHl programming on broadout televlslonhu Incf'Ml8d
both IooIIIY and nationally, and the League'. national cabte package with ESPN hU
made Damel ..... nattonaIty that would otherwIIe have been available only locally
or reglonaUy. (Aflllated RegIonal CommunicatlOnlat 12 & n.4; Capital Cltie8lABC at 8;
ESPN, Inc. at 4; Time Warner Entertainment at 3.)

2. The UN of oabIe televlllon by NHl tMmI. particular1y In some of the
more publlcfztd CIIeS, II the result of the Inability of NHL Clubs to obtain over-the-alr
exposure. (Madllon Square Garden at 3....)
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3. The &-. of pay-per-vtew II RmIIed, dIcfMIIng, and has had the effect of
makIng gamee .va.... that would otMrwtII haw not been ahown. In no lnatanoe
doea the UIe of pAy-per..vIew ,.....nt "mIgfatIon.. (Afflflated Regional
Communications at 12 &n.4: Rainbow Programming Holdings at 4-6.)

a.ld on thII .-oord, the CommIIIIIn would have no balll on which to
recommend either ....,lltIve or regulatory acIen to curtail 'POrts programming on cable
tttevtllon. The ComrnlUion should re8IIt any effort to the contrary.

Only the AtIoaIatIon of IndependentT~ Stldlons (MINTV") auggeatI that ..
regulation II tlher neo....ry or IIgIIty pen...... 1m WI not "OOmgnd
llIQulItIon tlnd on .. .. ",... tp M.L W'MW; Instead. Ita foouI II
ovelWhetmJngty on collge football. WhIle we do not propoee to comment on whether
thet'e hu betn migration of college fOO1ball~, the f.ct remains that the kind
of compretlenaJW reguIItofy IOheme urged by INTV cannot be ju.tlfled baled on the
limited eheWlng INTV...... INTV's propoeat pIMnIy tmacks of regulatory ovel1tIU, and
woukl effect sweeping change. In the way a"eports programmers do business.

In any oat., • INTV II forced to acknowledp, its cue Is entirety dependwtt on
the CommIIIIon ICCIPlfng INTV's re" - and etramed _. defInition of migration.
INTV .,ks the CommiIIIon to ...ume that aIImattve8 to broadcast televl"on do not
.xllt, an anumptlon .0 artlftclal as to ....... the remalnettr of INW••naIyIis
meanlnglele. But even It INTV were to be InduIIed In Its usumption, It does not follow
th.t programmfng~ necessartly "rnIgr'*. baok to broadcast television. To the
contrary .- II the ComrnJuIon specIflcaHy found will reapect to professional hockey··
the ab88nce of no,..~t optio", would r'HU1t In a aharp rJldumlon In .ome
programming, and a nearly-complete l01I Of any national expolure. WhHe INTV'.
approach would shield fit mtmbell from competition, It would do little or nothing to
promote the Interests of fans and oonlumel'l.

INTV'e propottd remedy -- the retmpo••on of IPOr1I Siphoning rulel •• Is both
ecסnom1caiiy unnea•••ry andf. to PIlI COftIUlutIonaI multef. A regutatory IOhemt
of the lort ptOpOMd by INTV " hardly oonIIItent wIh the eort of narrowly tliioNd "time,
place, and mann.'" Nltrlctlonl upheld In Wad .... v. Q'Brtea. 301 u.s. 367
(1888). INlV. OUtlory anaIyIft of the o'IMI dIdIIon doe. not offer any reason to
..urne that • oourt would hold that broId-IoIIl antI-IIphoning rulel such as thOlt
urged by INTV we. conItIIUtlonal. 01IdIn prMMId the Court of Appeals' declllon In
tt&Q v. fCC, 587 F.Id' (D.C. Ctr. 1877), by __rty ten years, and the legal batIt for
"tfme, place, and mannet" rul. were well known to the D.C. Circuit. Nonetheless, the
court found tne CommIMlon', NI.s unconstitutional.

,



National Hookey l.8egue Comments
Page 3

we reapectfuIy.....,. that the Commle,r", IhcM.tfd (1) confirm the conctualon In
Ita InIeftm Report that ... hII been no mlanlnglul~on of .ports programming,
both ~"Y and wIlt1 MIf*t IpICItIcaIIy to the NHL; (2) reject 1NlV' caa for the
relmpoeftlon of "antI*IfphonInglf Nlel: (8) dIGIne to rMOmmend any leglltatlve aOtion
with ,..,. to IpOf1a PfOIrammJng, InaIudIng.. nIIP8et to any modification or repeal
of the Spottl BroadcUtlng Act; and (4) cIOII thll proceeding upon 'ssuance of Ite FInal
Report.

~
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A. ~
IWWIP,IO!AN!". OLE &HOCHIIAG
5. Wllconaln Avenue. N.W,. Suite 300
~. D.O. 20015
(202) _ ..3200
Attomeya for the National Hockey League

Of Counsel:
Jeffrey Path
IenIor Vice P.....ntlGeneral Counsel
NIdionaf Hockey I.Ngue
860 Fifth Avenue
New Yor1(, New Volt< 10019
(212) 398-1100

Dated: April 28, 1984
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